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JUSTI CE O BRI EN delivered the opinion of the court:

The petitioner, Christine Ann Takata, filed a notion for
turnover against Lynne Hafley, the third-party defendant and wfe
of the respondent, Fred Hafley. The petitioner sought the
respondent's past-due child support fromhis asserted $31, 067. 83
interest in an individual retirenment account (IRA) under the
third-party defendant's nanme. The trial court denied the notion
The petitioner appeals, arguing that the I RA was subject to
turnover under section 2--1402(c)(3) of the Code of Civi
Procedure (Code) (735 ILCS 5/2--1402(c)(3) (West 2006)) because:
(1) respondent's asserted interest in the IRAis not exenpt from

a judgnment creditor or a child support enforcenment action; (2)



the IRAis the marital property of respondent and third-party
defendant; and (3) the trial court inproperly placed the burden
of determ ning the extent of the respondent's interest in the IRA
on the petitioner. W reverse and remand.

FACTS

The petitioner and the respondent's marri age was di ssol ved
on January 9, 1990. The trial court awarded custody of the
parties' two children to the petitioner and ordered the
respondent to pay child support and provide health insurance for
t he children.

Since that tinme, the respondent has regularly failed to pay
his child support obligations. The petitioner has instituted
numer ous proceedi ngs to conpel the respondent to pay child
support. Nonetheless, the respondent fails to report his inconme
to the trial court and only appears to pay his child support
arrearage when he is found in contenpt and ordered incarcerated.

Rel evant to this appeal are the followng facts. On April
7, 2006, the petitioner initiated citation proceedi hgs agai nst
the respondent and third-party defendant, seeking to discover the
respondent’'s and third-party defendant's assets and incone to
satisfy $18,626.62 in judgnents agai nst the respondent.

On May 9, 2006, the trial court held a hearing on a rule to
show cause. The third-party defendant testified about her and
the respondent’'s joint inconme tax return from 2002. Under the
i ncome portion for pensions and annuities on the return, $64, 274

is listed. The third-party defendant did not know what t hat
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anount represented. She also testified about a $15,854 | RA
distribution listed on the return. She stated that the
distribution was from her 401(k) account and that it was used to
repay credit card debt and attorney fees. The hearing was
continued until July 18, 2006.

On July 18, 2006, the respondent’'s arrearage totaled
$23,963.70. The respondent testified about an interrogatory that
he answered on Decenber 22, 2005. The interrogatory asked the
respondent whet her he owned any stocks, bonds, securities, or
other investnents in the preceding three years. |f so, he was
asked to describe the investnent and |list any other owners of the
investnent. The respondent answered the interrogatory: Lynne
Hafl ey, Fidelity Investnments, Fidelity Rollover |IRA $31,067.83.
At the hearing, the respondent stated that he answered the
guestion incorrectly because the noney bel onged to the third-
party defendant and he did not have such an account. The
petitioner made an oral notion for turnover of the |IRA account.

On August 9, 2006, the trial court found the respondent in
indirect civil contenpt for failure to pay his child support.

The trial court ordered the respondent incarcerated and set bond
at $10,000. The trial court reserved ruling on petitioner's oral
notion for turnover.

On August 24, 2006, the petitioner filed a notion for
turnover against the third-party defendant, seeking the
respondent's past-due child support fromhis asserted $31, 000

interest in an IRA under the third-party defendant's nane. As of
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the date of filing, the respondent owed $25, 453.48 in past-due
child support.

On Septenmber 21, 2006, the trial court released the
respondent from custody. The trial court ordered the respondent
to pay 30% of his incone to the petitioner and to provide the
trial court with a detailed accounting of his incone and
expenses. On Novenber 7, 2006, the trial court ordered the
respondent to pay 50% of his incone to the petitioner and to
provide her with copies of his pay stubs.

On Novenber 20, 2006, the trial court held a hearing on the
petitioner's notion for turnover. The respondent owed $25, 568. 22
on that date. The petitioner stated that she was proceedi ng
under section 2--1402(c)(3) of the Code (735 ILCS 5/2--1402(c)(3)
(West 2006)). Petitioner asserted that her burden was to show
that the respondent would be entitled to a share of the IRAiIin a
hypot heti cal cause of action, such as a dissolution proceeding,
in order for the trial court to grant her notion.

Wth regard to the IRA, the petitioner and the trial court
had the follow ng interaction:

"THE COURT: | just want to know what--did you ever
subpoena her records on the IRA or retirenment account so
that we can see what went in when?

MS. TAKATA: There wasn't enough information given to
me. | was given a dollar anbunt and a nane of a conpany,
which | don't know where that conpany's located. | did ask

for copies of all docunentation show ng the | ocation of al
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the assets held by Fred and Lynne Hafley. | was not given

that information. M. Harrod, who represented M. Hafley in

the past, he's the one that filed the interrogatory

responses for M. Hafley asserting M. Hafley's interest in

a $31,000 rolled over IRA held at some unknown | ocation."

The petitioner and third-party defendant then proceeded to
di scuss matters unrelated to the IRA account. Finally, the trial
court stated:

"THE COURT: But Ms. Takata, |I'm-you keep confusing ne.
| thought we were tal king about the retirement account. |
know you want to say that M. Hafley is a thief and hides
nmoney, and maybe he is, but what does all that have to do
with Ms. Hafley's retirenment account.

* k%

THE COURT: | understand your argunent and |I'mgoing to
| ook up the case lawon it. | understand that argunent
that, you know, M. Hafley, if he were to file a divorce

action, could get to sone of that and, therefore, you should

be able to get toit. | understand that argunent. | don't
need to rehash [it] over and over. |'ve thrown the guy in
jail at least three tinmes, | think, because of, you know,

what he does or doesn't do with noney that you think he has.
Ckay. But I'mnot going to redo that part of this case

today. |I'mlooking at this retirenent account. And even if
M. Hafley is hiding all kinds of noney and everything el se,

| understand your |egal argunment about the retirenent
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account. | don't think there's any factual dispute about
it.

*** But I'mnot seeing that there's any big factual
di spute about the IRA. It's a legal issue.”

On Decenber 7, 2006, the trial court denied the petitioner's
nmotion for turnover. The trial court stated:

"The interest Plaintiff seeks to recover is a 401(k)
retirement account held in the nane of Third Party
Defendant. Plaintiff clains Defendant has an interest in
t hat account by reason of his general disclosure in an
interrogatory and by reason of his alleged potential marital
interest in the assets in the purely specul ative event of a
di vorce between Defendant and Third Party Defendant.

Because there would theoretically be an ability on the part
of Defendant to claiman interest to sone degree in said
401(k) account, Plaintiff argues that she should be entitled
to reach that interest at this tinme pursuant to 735 ILCS

5/ 2-1402.

The evidence submitted did not establish the extent of
the interest of Defendant, if any, such that the Court could
award Plaintiff a specific amount. To the contrary, the
facts presented suggest that Defendant would have little or
no interest in any event under alnost any realistic
scenari o.

More significantly, the interest of Defendant, if any,

in and to Third Party Defendant's 401(k) account is an
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inchoate interest at best that is dependent on a variety of
hypot heti cal and specul ative factors (including the
occurrence of a divorce and the wei ghing and bal anci ng of
nunmerous factors set forth in Section 503 of the Illinois
Marri age and Di ssolution of Marriage Act, along with other
assets and liabilities). Under the circunstances submtted,
there is sinply no nore than a vague, contingent, highly
specul ative interest in the asset in question. See (onzal ez

v. Profile Sanding Equipnent, 333 IIl. App. 3d 680, 694

(First District 2002)."

On January 5, 2007, the petitioner filed a notion for
reconsi deration. On February 15, 2007, the trial court held a
hearing on the notion. The record does not contain any
transcripts fromthat hearing. On February 16, 2007, the trial
court denied the notion, stating:

"Upon consideration of [Plaintiff's] Mtion to

Reconsider, the Court finds and orders as foll ows:

2. The reasons stated in the Court's order of 12/7/06
apply to subsection (c)(3) of section 2-1402 of the IIl1I.

Code of Civil Procedure.”

The petitioner appeals.

ANALYSI S

Initially, we note that the respondent and third-party

defendant failed to file appellee briefs. When an appellee fails

to file a brief, reviewing courts will decide the nmerits of the
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appeal if the record is sinple and the errors can be easily

deci ded without the aid of an appellee's brief. First Capitol

Mbrtgage Corp. v. Talandis Construction Corp., 63 I11. 2d 128,

345 N. E. 2d 493 (1976). In other cases, if the appellant's brief

shows primn facie reversible error and the contentions in the

brief find support in the record, the trial court's judgnent my

be reversed. First Capitol Mrtgage Corp., 63 IIl. 2d 128, 345

N. E.2d 493. W reverse the trial court's judgnent because the

petitioner has nade a prinma facie case of reversible error.

On appeal, the petitioner argues that the trial court erred
when it denied her notion for turnover of the respondent's
asserted $31,000 interest in an | RA under the third-party
def endant's nanme. Specifically, she argues that the | RA was
subject to turnover under section 2--1402(c)(3) of the Code (735
| LCS 5/2--1402(c)(3) (West 2006)) because: (1) the respondent's
asserted interest in the RAis not exenpt froma judgnent
creditor or a child support enforcenment action; (2) the IRA IS
the marital property of respondent and third-party defendant; and
(3) the trial court inproperly placed the burden of determ ning
the extent of the respondent's interest in the IRA on the

petitioner. Qur reviewis de novo because this appeal presents

| egal questions as to the trial court's authority to enter an
order for turnover under section 2--1402 of the Code and because

the facts are not in dispute. See Dowing v. Chicago Options

Associates, Inc., 365 Ill. App. 3d 89, 847 N E. 2d 821 (2006)

(stating that the standard of review is de novo when determ ning
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whet her a trial court had the authority to enter a turnover order
under section 2--1402 of the Code).

Section 2--1402(c) specifies the actions a trial court nmay
t ake when "assets or incone of the judgnent debtor not exenpt
fromthe satisfaction of a judgnent” are discovered in a citation
proceeding. 735 ILCS 5/2--1402(c) (West 2006). Under subsection
(c)(3), the trial court nay:

"[c] onpel any person cited, other than the judgnent
debtor, to deliver up any assets so discovered, to be
applied in satisfaction of the judgnment, in whole or in
part, when those assets are held under such circunstances
that in an action by the judgnent debtor he or she could
recover themin specie or obtain a judgnent for the proceeds
or value thereof as for conversion or enbezzlenment." 735
| LCS 5/ 2--1402(c)(3) (West 2006).

Al t hough the trial court did not address this issue inits
deci sion and the appellees have not filed a brief so arguing, we
w || address whether the IRA is exenpt fromjudgnent to provide a
conpl ete analysis of the petitioner's notion for turnover under
section 2--1402 of the Code (735 ILCS 5/2--1402 (West 2006)).

The I RA account is not exenpt from application to the judgnent
for two reasons. First, the respondent and third-party defendant
did not seek an exenption hearing as provided under section 2--
1402(1) (735 ILCS 5/2--1402(1) (West 2006)). A judgnent creditor
does not have the burden of show ng that an exenption is

i napplicable. See Dowling v. Chicago Options Associates, Inc.,
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365 I'l1. App. 3d 341, 847 N. E.2d 741 (2006) (stating that a

j udgnment debtor nust affirmatively assert an exenption).
Therefore, the respondent and third-party defendant cannot cl aim
that the IRA is exenpt fromjudgnent.

Second, even if the respondent and third-party defendant
coul d assert an exenption, such an exenption woul d be overcone by
a statutory exception to i ncone exenptions for the collection of
child support. Under section 12--1006 of the Code, a debtor's
interest in or right to the assets in a retirement plan, such as
an IRA is exenpt fromjudgnment. 735 ILCS 5/12--1006(a), (b)(3)
(West 2006). However, section 15(d) of the Income Wthholding
for Support Act (750 ILCS 28/15(d) (West 2006)) provides an
exception to this incone exenption fromjudgnment for the
collection of child support. Section 15(d) states that incone
i ncl udes any paynent from annuity, pension, and retirenent
benefits and that "[a]ny other State or local laws which limt or
exenpt incone or the anmount or percentage of incone that can be
w t hhel d shall not apply.” 750 ILCS 28/15(d) (Wst 2006); see
al so Jakubik v. Jakubik, 208 Ill. App. 3d 119, 566 N.E. 2d 808

(1991) (stating that the exenption of an IRA from judgnent is
subject to the statutory exceptions for child support and

mai nt enance obl i gati ons because public policy favors the paynents
of these obligations fromexenpt property to pronote the support
of the famly). Thus, for this additional reason, the respondent
and third-party defendant cannot claimthat the I RA is exenpt

from judgnent.
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Because the IRA is not exenpt from judgnent, we nust now
determne if the trial court erred when it denied the
petitioner's notion for turnover of the |IRA under section 2--

1402(c)(3). The trial court, relying on Gonzalez v. Profile

Sandi ng Equi pnent, Inc., 333 Ill. App. 3d 680, 776 N E. 2d 667

(2002), denied the notion because it found that the respondent
had a "vague, contingent, highly speculative interest” in the IRA
and because the petitioner failed to prove the extent of the
respondent's interest in the RA so that it could award the
petitioner a specific amobunt. The petitioner argues that
Gonzal ez does not apply to this case and that the IRAis the
respondent and third-party defendant's marital property, subject
to turnover to the extent of the respondent's interest. W

agr ee.

Gonzal ez concerned a petitioner's notion for turnover of the
respondent’'s potential cause of action under section 2-1402(c)(1)
of the Code. Gonzalez, 333 IIl. App. 3d 680, 776 N.E.2d 667.
Here, the petitioner made her notion for turnover under section
2-1402(c)(3) of the Code. Also, the petitioner sought an asset
in which the respondent has an actual, not potential or illusory,
interest. Thus, the trial court erred in relying on Gonzalez to
deny the petitioner's notion for turnover.

The respondent has an actual interest in the IRAin the
third-party defendant's nane as it is the respondent and third-
party defendant's marital property. Marital property is presuned

to be "all property acquired by either spouse subsequent to the
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marriage," regardl ess of whether the title to the property is
held individually or in some formof co-ownership. 750 ILCS
5/503(a) (West 2006). This presunption may be overcone if it can
be shown that the property qualifies as nonmarital property. See
750 I LCS 5/503(a) (West 2006) (listing the exceptions to the
presunption of marital property).

In this case, the evidence shows that the IRA was held in
the nanme of the third-party defendant. The third-party defendant
did not present evidence or argue that the I RA was nonmarital
property because it was acquired before her marriage to the
respondent or for any other reason. |In fact, the third-party
def endant did not appear to have nuch know edge about this IRA
account. Accordingly, we find that the IRAis marital property
of the respondent and third-party defendant. Moreover, because
the IRAis marital property and the respondent has a | egal
interest init, we find that the IRAis subject to turnover to

the extent of the respondent's interest. See Md-Anerican

El evator Co. v. Norcon, Inc., 287 IIl. App. 3d 582, 587, 679

N. E. 2d 387, 390 (1996) (stating that a trial court may order
turnover of assets held by a third-party "as |long as the judgnent
debtor woul d have the right to recover such assets fromthe third

party”); see also Lorillard Tobacco Co. v. Canstar, Inc., No. 03-

-C--4769 (N.D. Ill. May 16, 2006) (finding that a judgnent
creditor could reach judgnent debtor's marital property,
consisting of a television and a conputer, to the extent of the

respondent’'s interest init).
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Finally, we address whether the trial court erred in placing
t he burden of determi ning the extent of the respondent's interest
in the |RA on the petitioner. "Before a judgnent creditor nay
proceed against a third party who is not the judgnent debtor, the
record nmust contain sone evidence that the third party possesses
assets of the judgnent debtor. Only then does the citation court
have the jurisdiction to order that party to produce those assets

to satisfy the judgnent." Schak v. Blom 334 IIl. App. 3d 129,

133, 777 N. E. 2d 635, 639 (2002).

In the present case, the petitioner met her burden as she
presented evidence that the third-party defendant possessed an
| RA in which the respondent had an interest. She presented the
respondent’'s response to an interrogatory in which he admtted
that an IRA in the anbunt of $31,067.83 existed in the third-
party defendant's nane and that he had an interest in it. The
respondent and the third-party defendant did not deny the
exi stence of this IRA at the hearing on the notion for turnover.
Thus, having shown that the third-party defendant possessed an
| RA in which the respondent had an interest, the petitioner did
not need to determ ne the extent of that interest. See Lorillard

Tobacco Co., No. 03--C--4769 (N.D. IIl. May 16, 2006) (ordering

that the value of the judgnent debtor's interest in marita
property, consisting of a television and a conputer, nust be
turned over, but not stating that the judgnent creditor needed to
prove the extent of the interest).

CONCLUSI ON
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For the foregoing reasons, we reverse the judgnent of the
circuit court of Peoria County and remand the cause for further
proceedi ngs consistent with this opinion.

Reversed and remanded.

McDADE, P.J., and SCHM DT, J., concur.
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